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BOOK REVIEWS 

The Law of Real Property and Other Interests in Land. By Herbert Thorn- 
dike Tiffany. Second Edition. Chicago, Callaghan and Co., 1920. In 
Three Volumes. Vol. I, pp. xxxii, 1-1196; Vol. II, pp. xiv, 1197-2272; Vol. 
Ill, pp. ix, 2273-3666. 

To say that this work, which the cover label asserts to be a second edition, is 
a notable improvement upon the earlier work is not to disparage a treatise which 
ever since its publication in 1903 has been held in high esteem by scholars as well 
as by the profession generally, but to praise highly the new edition. The 
profession has become all too familiar with new editions of successful law books 
published primarily to provide artificial stimulus to a failing market. Added — 
and expensive — bulk is given to such new editions by shoveling large heaps of 
digest paragraphs into the text and even larger piles of misfit case citations into 
the notes. Such meretricious methods Mr. Tiffany eschews. The title page 
speaks more truly than the cover-label when it calls the new publication an 
"enlarged edition." For it is enlarged in every dimension, corporeally and 
incorporeally. In the making of many books, which is more obviously without 
end nowadays than in the time when the Wise Man of Israel first made his 
unscholarly lament, corporeal things are not to be despised. Here we have 
well-bound volumes, printed on good thin paper, in beautifully clear type, both 
in text and footnotes. They are gentlemanly looking books, such as one likes 
to associate with. Of course the experienced lawyer should not expect even 
the fairest ointment to be without its fly, not even in this glad day when he 
finds in his hands a book well printed despite the prevalence of cost conditions 
that ought to be void for impossibility, and well written despite the mighty 
digests. Here the misplaced insect which impairs our joy is incredibly bad 
proof-reading. Not only are citations in the notes frequently incorrect, but 
even in the text confusing misprints occur. The type for one paragraph (p. 
2186) evidently got itself scattered over the floor and was re-assembled by the 
office boy according to his own theory as to the law of wild titles. The result 
is quite astounding. 

Another matter of corporeal interest is the title of the new work — or, perhaps, 
one should say quasi-corporeal interest, since it affects psychic relations as well 
as those merely physical. The title of the first edition, "The Modern Law of 
Real Property," was offensive. It suggested buncombe. One could as sensibly 
and truly speak of twentieth century constitutional law, or publish a working plan 
for a skyscraper that ignored the foundation and first score or so of stories. 
The new edition is entitled "The Law of Real Property," and admirably treats 
of historic originals. Another change in form which the reader welcomes is the 
absence of the black letter head notes found in the first edition. Such general- 
izations, frequently misleading in their inadequacy, gave an impression of 
superficiality which slandered the excellent quality of the text. 

Turning from form to content, one notes that the three volumes of the present 
work, containing more than three times as much printed matter as the two 
volumes of the first edition, constitute in effect a new treatise. While the original 
analysis and arrangement of topics has been retained with little change, most of 
the sections have been rewritten and greatly expanded, covering the topics far 
more completely, and with much more copious citation of supporting authorities, 
selected with remarkable care and discrimination from the great body of case 
law, including the most recent decisions, and from the great classic treatises on 
the law of Property, including the writings of that distinguished scholar, the late 
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Professor John Chipman Gray, whose influence is stamped deeply upon all of 
Mr. Tiffany's work. Even those relatively few sections that remain substantially 
unchanged show modifications in phraseology carefully made in the interest 
of greater accuracy and clearness. The carefulness of the revision is shown by 
instances in which portions of the text have been lowered to the footnotes, 
and others in which notes have been incorporated in the text. 

Perhaps the most striking contribution which the author has made to the 
art of text-book writing is found in his thorough and successful use of special 
articles and editorial notes published in the various American legal periodicals 
and in the English Law Quarterly Review. The frequent citation of these 
articles has worked a double good. Not only does it make available what is 
now become a very considerable body of valuable legal literature, too little known 
to the bench and bar, but it has also stimulated the author to exercise marked 
independence in weighing authorities and testing judicial conclusions, and to 
state the results of the process with a vigor quite unusual in modern law books, 
which are apt to be little more than confused echoes of discordant head notes. 
Thus the author has incorporated bodily (pp. 1762-1788) his own excellent article 
on The Conditional Delivery of Deeds, published in (1914) 14 Col. L. Rev., a most 
agreeable substitute for the pale comments on this topic found in the first edition. 
His excellent discussion of future interests in personalty, which could scarcely 
be improved within its scope, unmistakably reflects the article by Professor Gray 
in (1901) 14 Harv. L. Rev. 397 [republished as Appendix F in the Third Edition 
(1914) of Gray's Rule against Perpetuities'], of which full acknowledgment is 
made. An even more striking example of the influence of such periodical litera- 
ture upon the author's work is found in his wholly rewritten treatment of 
"Licenses" (pp. 1201-1223) in which he adopts the terminology, analysis and 
conclusions of the late Professor Hohfeld's masterly article entitled Faulty 
Analysis in Easement and License Cases in (1917) 27 Yale Law Journal, 66. 
At other places he refers with warm approval to Professor Hohfeld's now 
famous articles on Some Fundamental Legal Conceptions as Applied in Judicial 
Reasoning (1913) 23 Yale Law Journal, 16, and (1917) 26 id. 710, but aside 
from the treatment of Licenses, referred to above, there is little evidence that 
Hohfeld's writings have materially influenced the author's work. Thus, for 
example, he says (p. 1041) : "A power over land may be defined as a right or 
ability in a person to create an estate or interest in the land, or to impose a 
lien thereon," with seeming indifference to the fact that no one of the five terms 
right, ability, interest, estate and lien as here used to define the term power, has 
any definite or fixed meaning. Here the reader is left uncertain not only as to 
the concepts intended to be expressed by these words, but also as to whether 
the paired terms "right or ability" and "estate or interest," are used by the author 
as synonymous or as mutually exclusive, though he will probably draw the 
doubtful inference that a lien on land is neither an estate nor an interest therein. 
So the author, to designate a special topic under the general heading, "Rights 
as to the Use and Profits of Another's Land," still retains the unfortunate 
expression "Natural Rights." The most important question really considered 
under this topic is the extent of the privilege of the landowner to make use of 
the air and water over, upon, and under his land, or to dig in that land, and his 
duty not to exceed that privilege so as injuriously to affect his neighbor. It 
is true the latter has the correlative right that the land owner shall not exceed 
his privilege and thus unreasonably interfere with the usual flow of air and water 
to his land, but this can hardly be accurately termed a right in another's land. 
So far as such rights may be attached to any land, it is to the land of the 
claimant rather than to that of another ; and certainly such rights are no more 
natural than any other rights enjoyed in connection with physical objects. 
Professor Bigelow, in his casebook on Rights in Land (1919), uses the happier 
title "Rights Incidental to Possession." 
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However, it is to be noted that the critical comments here made go rather 
to the general desirability of a revised analysis of the law of property and the 
adoption of a more exact terminology that will make possible the more accurate 
statement of its rules and principles, than to the relative merits of Mr. Tiffany's 
excellent treatise. His analysis has the merit of being in accord, for the most 
part, with familiar usage, and in using confusedly terms of uncertain meaning, 
he is speaking the language of the great masters of the literature of the law of 
property, and of the courts. Despite minor criticisms that might be made, we 
may say of this work that in the balanced completeness of its treatment of a 
vast subject, in its critical and discriminating use of authorities, and in the 
simplicity and clearness of its style, it stands out as a notable achievement of 
sound scholarship, one of the very few great American lawbooks. 

W. R. Vance 

Yale University, School of Law. 



The Constitution and What it Means Today. By Edward S. Corwin. Princeton, 
Princeton University Press, 1920. pp. xxiv, 114. 

This little handbook is meant to explain to the non-technical reader the 
actual meaning of the United States Constitution today. That this cannot really 
be done in so small a compass, even for the purpose of a layman, is tolerably 
clear, and much less can or does the book carry out the liberal promise on its 
cover page . . . "with full explanations of all passages which seem the least 
obscure." Perhaps Professor Corwin has done as well as anyone could in the 
same number of words. Some of his brief commentaries are excellent, though 
there is also a considerable number of inaccuracies and infelicities of statement. 
It might be thought that a discussion for laymen would be more readily compre- 
hended if related parts of the Constitution were considered together, instead of 
all clauses being taken up in the order in which they occur in the instrument. 
Perhaps the gain in ease of reference offsets this, however. 



University of Chicago Law School. 



J. P. Hall 



The Law of Contracts, Volumes II, III and IV. By Samuel Williston. New 
York, Baker, Voorhis & Co., 1920. Vol. II, pp. xxi, 1157-2329; Vol. Ill, pp. 
xxii, 2331-3456; Vol. IV, 3457-4182. 

The first volume of this set has already been reviewed at length. See (1920) 
29 Yale Law Journal, 942. Volume II deals with "Performance of Contracts," 
including Interpretation, Construction, and Express and Implied Conditions; 
and also with "Particular Classes of Contracts," including Sales, Service, Bail- 
ments, Carriers, Negotiable Instruments, and Suretyship. Volume III deals with 
"Remedies for Breach of Contract;" Fraud, Duress, Mistake, and Illegality; 
and "Discharge of Contracts." Volume IV contains only the index and table 
of cases. 

No doubt the author does not purport to deal with every phase of such 
particular classes of contracts as Sales, Carriers, and Negotiable Instruments. 
However, he cannot avoid treating them to some extent; because the law of 
contracts is but the complex aggregate of the law of the particular classes. The 
Negotiable Instruments Law is printed in full with rather meagre comment. The 
chapters on Suretyship are most excellent, and form the best existing text to go 
with Ames' Cases on Suretyship. 

Those who are familiar with Williston's Cases on Contracts know the extent 
to which he improved upon Langdell in dealing with the subject of Construction 



